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ON APPELLEE’S MOTION FOR REHEARING OR, ALTERNATIVELY, 

MOTION FOR REHEARING EN BANC OR CERTIFICATION 
 

WARNER, J. 
 
 We grant the motion for rehearing, withdraw our prior opinion, and issue the 
following in its place. 
 
 Appellant challenges a final judgment of foreclosure, contending the trial 
court erred in granting foreclosure without the proper substitution of parties 
pursuant to Florida Rule of Civil Procedure 1.260(a)(1), for the borrower/property 
owner who had died during the proceedings.  As the property was the decedent’s 
homestead, a legal representative of the decedent, such as a personal 
representative, did not have to be appointed, because homestead passes outside 



any administration of the decedent’s estate.1  See Clifton v. Clifton, 553 So. 2d 
192, 194 n.3 (Fla. 5th DCA 1989) (“Homestead property, whether devised or not, 
passes outside of the probate estate.  Personal representatives have no 
jurisdiction over nor title to homestead, and it is not an asset of the testatory 
estate.”); Ray v. Rotella, 425 So. 2d 94, 96 n.3 (Fla. 5th DCA 1982) (“The estate 
of a decedent is not an entity that receives the title and passes it on to the heirs 
or devisees if not conveyed to others for other purposes during administration.”).  
Accordingly, we affirm the final judgment of foreclosure. 
 
 Affirmed. 
 
DAMOORGIAN and FORST, JJ., concur. 

*            *            * 

Final Upon Release; No Motion for Rehearing Will Be Entertained. 

 
1 In our withdrawn opinion, we overlooked the fact that the property was homestead, 
which was not expressly pointed out by appellee in its briefing.  However, appellee did 
argue that it had complied with rule 1.260 by substituting the heirs.  Because the 
property is homestead, we agree. 


