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Opinion

SILBERMAN, Judge.

*1  Thomas Ortiz appeals a final judgment of foreclosure
entered in favor of U.S. Bank Trust National Association
(U.S. Bank) as well as the orders denying his postjudgment

motions. The final judgment was entered on June 2, 2022.
On July 26, 2022, Ortiz filed his first motion to vacate
the final judgment seeking relief under Florida Rule of
Civil Procedure 1.540(b). He claimed that the judgment was
void based on improper service of process, purported fraud,
misrepresentation, and misconduct by U.S. Bank. On August
5, 2022, the trial court denied the motion as having no basis
in law or fact.

On August 22, 2022, Ortiz filed a second motion to vacate,
an alternative motion for reconsideration of the order denying
his first motion, and a motion to quash service of process. In
these motions, Ortiz repeated and expanded on the claims that
he raised in his first motion to vacate. On September 1, 2022,
following an evidentiary hearing, the trial court denied all

motions. Ortiz filed his notice of appeal on October 3, 2022.1

We dismiss Ortiz's appeal of the final judgment and the order
denying his first motion to vacate because his appeal of these
orders is untimely. We affirm the order denying his second
motion to vacate, the alternative motion for reconsideration,
and the motion to quash because Ortiz has not provided a
transcript of the evidentiary hearing on these motions and has
not otherwise demonstrated any error in the trial court's denial
of the motions. Moreover, the second motion to vacate and the
motion to quash service of process were successive to Ortiz's
first motion to vacate as they were based on the same essential
facts asserted in the first motion.

As to the final judgment and the order denying the first motion
to vacate, Ortiz failed to file a notice of appeal within thirty
days of rendition of either the judgment or the order. See Fla.
R. App. P. 9.110(b). It is also worth noting that Ortiz's first
motion to vacate, filed under rule 1.540, did not toll rendition
of the final judgment. See Parkhomchuck v. AIY, Inc., 338
So. 3d 397, 400 (Fla. 3d DCA 2022) (“A motion under this
subdivision does not affect the finality of a judgment, decree,
or order or suspend its operation.” (quoting Fla. R. Civ. P.
1.540(b))); see also Stubbs v. Fed. Nat'l Mortg. Ass'n, 250 So.
3d 151, 152-53 (Fla. 2d DCA 2018) (citing cases recognizing
that motions filed under rule 1.540 do not toll the time for
filing an appeal). Ortiz's later motion for reconsideration of
the order denying his first motion to vacate was not authorized
and did not toll the time to file an appeal of that order. See
7th Ave. Vill., LLC v. Perez, 385 So. 3d 154, 154-55 (Fla. 4th
DCA 2024). Because Ortiz did not appeal the final judgment
or the order denying his first motion to vacate within thirty
days of their rendition, we dismiss the untimely appeal of the
final judgment and the order for lack of jurisdiction.

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IAE587E00E2D511DE916D8A11856AA63E)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IAE587E00E2D511DE916D8A11856AA63E)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(ICD0A2A62453D11DD94140014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(ICD0A2A62453D11DD94140014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(9d7b2ed3521b4fd2bcbbe56c2f6963bf)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I6EBF656541EB11DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0284179499&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0303162701&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0470336501&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0360574301&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0282461101&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.540&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.540&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005181&cite=FLSTRAPR9.110&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005181&cite=FLSTRAPR9.110&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.540&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055972037&pubNum=0003926&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RP&fi=co_pp_sp_3926_400&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3926_400 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055972037&pubNum=0003926&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RP&fi=co_pp_sp_3926_400&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3926_400 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.540&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.540&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044729461&pubNum=0003926&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RP&fi=co_pp_sp_3926_152&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3926_152 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044729461&pubNum=0003926&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RP&fi=co_pp_sp_3926_152&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3926_152 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.540&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079786996&pubNum=0003926&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2079786996&pubNum=0003926&originatingDoc=I817caea05bf211efac36e8d2dcf835ad&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 


Ortiz v. U.S. Bank Trust National Association, --- So.3d ---- (2024)

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2

*2  Regarding the trial court's denial of Ortiz's second motion
to vacate, alternative motion for reconsideration, and motion
to quash service, the trial court held an evidentiary hearing
involving witness testimony and documentary evidence.
Shortly thereafter, the court entered an order containing
findings of fact and conclusions of law. The court determined
that the evidence established that Ortiz was properly served
by publication and that Ortiz had not otherwise demonstrated
any basis for relief. Ortiz has not provided a transcript of that
hearing and has failed to show that the trial court erred in
denying his motions. See 1321 Whitfield, LLC v. Silverman,
67 So. 3d 435, 437 (Fla. 2d DCA 2011) (affirming the denial
of a motion to quash service of process because there was
no transcript of the hearing on the motion to quash, thus
precluding the appellate court's meaningful review of the trial
court's findings, and because service of process by publication
was statutorily permitted).

Additionally, as U.S. Bank correctly observes, Ortiz's second
motion to vacate, motion for reconsideration, and motion
to quash service of process attempted to relitigate issues
raised in Ortiz's first motion to vacate, which the trial court
had denied. “A second motion for relief from judgment
is improper if it attempts to relitigate issues decided by a
previous order.” Minda v. Minda, 190 So. 3d 1126, 1127 (Fla.
2d DCA 2016). If a party is dissatisfied with a trial court's
ruling on an initial rule 1.540(b) motion, “the[ ] remedy [is]
by appeal, not be [sic] filing successive motions to vacate
containing the same general grounds or even new ones, which
could have been raised in the first motion.” Parkhomchuck,
338 So. 3d at 400 (third alteration in original) (quoting
Intercoastal Marina Towers, Inc. v. Suburban Bank, 506 So.
2d 1177, 1179 (Fla. 4th DCA 1987)).

Ortiz's first and second motions to vacate contain
substantially similar allegations and arguments. Even so,
Ortiz contends that this court's holding in Minda supports the
argument that his second motion to vacate was not successive.
In Minda, we concluded that a second motion to set aside
a final judgment dissolving a marriage was not successive
because the first motion was denied as facially insufficient,
and “none of the former wife's claims were adjudicated on the
merits.” 190 So. 3d at 1127.

Unlike Minda, in the order denying Ortiz's first motion to
vacate the trial court found “no basis in law or fact to support
vacating the final judgment.” Nothing in the order indicates

that Ortiz's motion was denied as facially insufficient.
Although his appeal of the order denying his second motion
to vacate and alternative motion for reconsideration is timely,
we are compelled to affirm because if Ortiz was dissatisfied
with the trial court's ruling on his first motion to vacate, his
remedy was by appeal and not by filing a successive motion
to vacate or an unauthorized motion for reconsideration. See
7th Ave. Vill., 385 So. 3d at 154-55; Baroff v. Baroff, 349 So.
3d 451, 452 (Fla. 4th DCA 2022) (citing Parkhomchuck, 338
So. 3d at 400); Purcell v. Deli Man, Inc., 411 So. 2d 378, 379
(Fla. 4th DCA 1982) (“Had the circuit court denied the second
motion to vacate, its action would have been affirmed because
the grounds raised in the second motion were raised or could
have been raised in the first motion.” (citing Perkins v. Salem,
249 So. 2d 466 (Fla. 1st DCA 1971))).

Turning to Ortiz's motion to quash service of process,
he raised purported defects in service that were largely a
repetition of the facts he asserted in his first motion to
vacate. Although in the first motion to vacate Ortiz did not
specifically ask the trial court to quash service of process,
he claimed that the facts on which he relied as to defects in
service established that the final judgment was void. Indeed,
he asserted that the lack of proper service deprived him of his
due process rights. Because Ortiz knew about and relied on
the purported defects in service in his first motion to vacate,
his motion to quash service of process was also successive.
See Baroff, 349 So. 3d at 452 (citing Parkhomchuck, 338 So.
3d at 400); see also Purcell, 411 So. 2d at 379.

*3  In summary, we do not have jurisdiction to review the
final judgment or the order denying Ortiz's first motion to
vacate because Ortiz failed to appeal them within thirty days
of their rendition. Thus, we dismiss his appeal of the final
judgment and the order denying his first motion to vacate.
We affirm the order denying Ortiz's second motion to vacate,
alternative motion for reconsideration, and motion to quash
service because Ortiz has not established any reversible error.

Dismissed in part; affirmed in part.

CASANUEVA and BLACK, JJ., Concur.

All Citations

--- So.3d ----, 2024 WL 3837333
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Footnotes
1 Ortiz filed an amended notice of appeal on October 24, 2022, which does not impact our analysis.
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